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Agency 1is not precluded from charging respondent with failure to
maintain financial responsibility. To acquiesce in respondent's
thinking could well vitiate effective federal enforcement of the
Resource Conservation and Recovery Act, in those states authorized
to carry out hazardous waste programs, and render section
3008(a) (2) of the statute impotent.

Another argument advanced by respondent is that for practical
purposes it is a closed facility and that it "has not generated
hazardous waste from its operations since 1988." (Resp. at 13.)
This issue was met in the aforementioned order of August 17 (at 13-
15). There it was noted that respondent did not obtain financial
assurance for closure and post-closure until November 22, 1991, a
date subsequent to the issuance of the complaint in this matter:
that respondent did not have such financial assurance for
approximately 10 years prior to that time; and that as of August
19, 1992, there was no record of respondent having obtained
coverage for sudden and non-sudden accidental occurrences at the
facility.

Assuming arguendo that insurance coverage for sudden and non-
sudden accidental occurrences was not available to respondent, such
impossibility of obtaining same does not excuse failure to
demonstrate financial assurance for liability; it is not an
available defense concerning whether a respondent has complied with
liability coverage requirements. A good faith effort in attempting
to obtain insurance is likewise not available as a defense to

noncompliance with the regulatory requirements. However, good









